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WAIVER OF REINSTATEMENT PROVISIONS 
OF POLICY 


Liability on life insurance policies may continue although 


there has been a default in the payment of premiums and an 


application for reinstatement is pending. In Bachman v. 
Kentucky Home Life Insurance Co. (ff 500,380), the Appel- 
late Court of Indiana has held an insurer estopped to deny 
liability on a policy where the company accepted a check and 
note for the amount due after a default although an application 
for reinstatement was not approved. 


Type of Action 

The action was brought by the insurer to procure the can- 
cellation of the policy and to perpetually enjoin the beneficiary 
thereunder from filing any suit for recovery. The theory of 
the insurer’s case was that the policy lapsed for nonpayment 
of premiums and was never reinstated in accordance with the 
provision for reinstatement contained in the policy. The action 
was defended on the theory that the insurer had waived the 
reinstatement provision of the policy. 


Please Route to: 


Provisions of Note 


After default, and before any application for reinstatement 
had been approved, the insured gave the insurer a check and 
note for the balance due. The note expressly stated that 
although no part of the premium had been paid, “the insur- 
ance thereunder shall be continued in force until midnight of 
the due date of this note.” On the back of the note there 
appears the indorsement of the insurer to the effect that the 
note was received on October 25, 1932. After receiving the 
note the insurer proceeded toward an investigation to deter- 
mine whether the insured’s application for reinstatement 
should be approved, and, while investigation was pending the 
insured died. The investigation was not completed and the 
application was not approved. 


Policy Provisions for Reinstatement 


The policy provided that no reinstatement should become 
effective until the application was received by the company 
and an official certificate of reinstatement manually delivered 
to the insured. The beneficiary under the policy contended 
that this provision of the policy was waived by the acceptance 
of the note and that the insurer was estopped to deny liability. 


Waiver of Reinstatement Provision 


Since the reinstatement provision was inserted in the policy 
for the benefit of the insurer and might be waived by it, the 
court held the company still liable on the policy. By accept- 
ing the note the insurer agreed to keep the policy in force 
until midnight of the due date of the note, notwithstanding 
the fact that an application for reinstatement had not been 
approved. 
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% FIREANDCASUALTY * 


Insurable Interest.—The plaintiff alleged that the insurer was 
estopped to rely upon the breach of the sole and uncondi- 
tional ownership clause because, at the time he procured 
the policy he told the insurer’s agent that he was holding 
the mere legal title for the benefit of another person. How- 
ever, the estoppel was held to be immaterial since it was 
shown that the policy was void because plaintiff had no 
insurable interest in the property destroyed. (Meerdink v. 
American Ins. Co., Fla. Supreme Ct.) . . .] 300,092 


Robbery Policy.—Where it was shown that insured maintained 
an alarm system and employed armed guards, it was held 
that a jury question was presented as to whether insured 
had complied with certain policy requirements that it take 
all reasonable precautions to safeguard against robbery. 
The burden of proving noncompliance was upon the in- 
surer, and a judgment 4 the insurer non obstante veredicto 
was held to be erroneous. (Boyda Dairy Co. v. Continental 
Casualty Co., Ill. App. Ct.).. .{{ 300,097. 


Incendiarism.—Actions on several fire policies were defended 
on the grounds that the fire was set by plaintiff's procure- 
ment or with her knowledge and consent, that plaintiff's 
paramour was the real owner of the property, and that 
plaintiff had attempted to defraud the insurer. It was 
proved that the property belonged to plaintiff and, although 
there was evidence tention to show that her paramour had 
started the fire, there was no evidence of plaintiff’s com- 
plicity in the incendiarism, Judgments for plaintiff on the 
policies covering the buildings were affirmed, but new trials 
were granted in the other actions because of error in the 
admission of evidence relating to the value of personal 
property. (Hall v. Merrimack Mut. Fire Ins. Co., N. H. Su- 
preme Ct.).. .§ 300,093. 


Heating Apparatus Exploding.—A tenant at will in defendant's 
building was killed when an unapproved heating apparatus 
therein exploded. It was held that questions relative to 
the supervision and control of the heater, negligent installa- 
tion and maintenance, and the tenant’s contributory negli- 
genes were all for the jury’s consideration. (Beauvais v. 
Springfield Institution for Savings, Mass. Supreme Jud. Ct.) 
.. 7 300,096. 


Gas Explosion.—During the transfer of gas from defendant’s 
truck to plaintiff’s storage tanks the gas ignited and com- 
pletely destroyed plaintiff’s home. He sued, alleging negli- 
gence on the part of defendants, Evidence that defendant’s 
agent allowed an excessive amount of gas to escape, that 
he allowed the engine of the truck to run while he filled 
the tanks, and that the truck back-fired while the transfer 
was being made was held sufficient to sustain the trial 
court’s findings that the damage was the result of defend- 
ant’s negligence. (Davidson v. American Liquid Gas Corp., 
Cal. Dist. Ct. of App.). . . J 300,098. 


Improper Label on Bottle.—Plaintiff had procured from the 
defendant an educational oil display, consisting of several 
labelled bottles of petroleum products. In order to make 
the exhibit mailable the defendant had filled the bottle 
marked “kerosene” with water, and plaintiff was severely 
injured by an explosion which occurred when he poured 
the contents of the bottle on sodium metal. Defendant's 
conduct in failing to properly label the bottle was held to 
be culpable, even though the accident was unique and 
unforeseeable. (Pease v. Sinclair Refining Co., U.S. C.C. A 
2nd C.).. .§ 300,094 


Bankruptcy of Insured Bailee—The owners of warehouse re- 
ceipts issued upon cotton stored in a warehouse which was 
destroyed by fire, sought to recover their proportionate 
share of the insurance proceeds. After the fire occurred, 
the bailee was adjudged a bankrupt. Although the con- 
tract of insurance was in the name of the bailee, it was 


for the benefit of the bailors and their interest in the insur- 
ance proceeds did not pass to the trustee in bankruptcy, 
Therefore, the trial court erred in entering judgment for 
the trustee. (Century Ins. Co., Ltd. v. First Nat. Bank of 
Hughes Springs, Texas, U. S. C. C. A., 5th C.). . . 1 300,095, 


Agents.—In a suit on a fire policy, the only issue was whether 


the agent who allegedly wrote the insurance was defend- 
ant’s agent at the time of issuance of the policy. Defendant 
produced competent evidence to show that the agent was 
not appointed as such until after the policy had been issued, 
and since the agent’s admissions were not admissible to 
prove the agency, the trial court erred in refusing defend- 
ant’s motion for a peremptory instruction. (Connecticut 
he a. Co. of Hartford, onn, v. Baker, Ky. Ct. of App.) 


Presumptions.—In a suit on a fire policy by a partnership, the 


defense was that the fire was of incendiary origin. There 
was a great discrepancy in the proofs of loss filed by the 
partners. One partner appeared as a witness and attempted 
to explain, but the other, a party plaintiff, although present 
at the trial remained silent. It was proper for the court 
to charge that the partner’s silence raised a rebuttable 
presumption that the defense was well founded. (Shiver & 
Barnett v. Firemen’s Ins. Co., Ga. Ct. of App.). . . 300,091. 


% NEGLIGENCE 
(Other than Automobile) 


Collapse of Floor.—Plaintiff, an employee of the tenant of the 


defendants, brought suit to recover damages for personal 
injuries sustained by him as a result of the floor breaking 
under him, causing him to fall-into the basement. The trial 
court should have directed a verdict for the defendants since 
there was no evidence that the defendants concealed any 
latent defect when they let the premises and, therefore, the 
tenant and the tenant’s employee assumed the risk of per- 
sonal injuries from defects. (Sotbel v. Oconto Co., Ill. App. 
Ct.).. .§ 400,412. 


Diversion of Water.—The plaintiffs property was damaged by 


the acts of the defendant and another irrigation company 
in diverting water and increasing the flow of a natural 
stream. The cause of action was joint and severable even 
though part of the water was furnished by another com- 
pany, since all the overflow and flooding came directly 
through the overflow from the ditch of the defendant. 
(Hagadone v. The Dawson County Irrigation Co., Neb. Su- 
preme Ct.)... 400,415. 


Navigable Waters.—The plaintiff, a riparian owner, brought 


an action against the defendant for damage to his land due 
to erosion caused by the deflecting of the current of the 
river against the land by dikes which the defendant built 
under a contract with the United States government for 
the purpose of improving navigation. The trial court 
should have directed a verdict for the defendant as riparian 
ownership on navigable waters is subject to the obligation 
to suffer the consequences of an improvement of navigation 
by the United States in the exercise of its dominant right 
in this regard. (W. A. Ross Construction Co. v. Yearsiey, 
S. C. C. A,, 8th C.).. .7 400,416. 


Open Water Meter Box.—The plaintiff, while walking on @ 


sidewalk in the defendant city, in order to avoid the water 
and mud on a defective sidewalk, digressed to the right of 
her course from the sidewalk on to the grass plot and after 
proceeding a very short distance, stepped into an open water 
meter box and sustained personal injuries. The immediate 
cause of the accident was the open water meter box for 
which the defendant was not liable as this cause was inde- 
pendent of and disassociated with any act of eo of 
the defendant. (Driggers v. City of Plevence, S. C. Supreme 
Ct.) ». .§ 400,417. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Food.—The plaintiff bought from the defendants some sau- 
sages for his lunch that contained pieces of metal which 
broke two of his teeth when he bit into them. The retail 
dealer was liable since a sale of food for immediate con- 
sumption carried with it a warranty that the food was 
merchantable and fit for human consumption. (Rabb v. 
Covington, N. C. Supreme Ct.) . . .] 400,418. 


Stores and Shops.—The plaintiff, after purchasing some mer- 
chandise in the defendant’s store, went to the rest room 
where she was struck by a door that an employee of the 
defendant had violently and negligently opened without 
warning. The proprietor was liable to the customer using 
the premises for the negligent use of the lavatory. (J. C. 
Penny Co., Inc. v. McLaughlin, Fla. Supreme Ct.) . . .[ 400,413. 


Safe Exit Way.—The plaintiff’s petition alleged that she at- 
tended a football game played in a municipal park under 
the control and management of the defendants, and that 
after the game was over she attempted to pass out of the 
stadium and that she was violently shoved by the departing 
crowd against a “U” shaped metal structure which partially 
obstructed the gates, and as a result sustained personal 
injuries. The judgment rendered for the defendants was 
proper as the plaintiff failed to prove actionable negligence. 
(Jones v. State Fair of Texas, Tex. Ct. of Civil App.)... 
{ 400,410. 


Switchyards.—The plaintiff started across the track near the 
defendant’s depot in order to mail some letters and as she 
placed her foot on the rail, one of the defendant’s em- 
ployees threw the switch moving the rail causing the plaintiff 
to fall and sustain injuries. The trial court properly over- 
ruled the defendant’s demurrer as it was a question for the 
jury to determine whether the place where the plaintiff 
crossed was a switchyard, which under the law the defend- 
ant would have had an exclusive right to use. (Pollard v. 
Holland, Ga. Ct. of App.) . . .§] 400,407 


Stores and Shops.—In an action for negligence, judgment was 
properly entered for the plaintiff since the evidence sup- 
ported a finding that the Soo had been recently oiled by 
the defendant, and that the spot on the floor where the 
plaintiff fell was left with an excess of oil, causing a dan- 
gerous and slippery condition, against which the defendant 
took no precautions. (Stewart v. Loblaw Groceterias, Inc., 
N. Y. App. Div.).. . [1 400,406, 


Hook on Door.—The plaintiff brought an action to recover 
for personal injuries sustained when a hook on the door of 
the defendant’s store caught the strap on the plaintiff's 
shoe. It was for the jury to say whether the condition 
constituted a nuisance, or, in the alternative, whether the 
defendant was negligent in failing to anticipate an accident 
of the kind that did occur. (Roy v. F. W. Woolworth Co., 
N. Y. App. Div.).. .] 400,405, 


Defective Gallery.—The plaintiff sustained injuries when she 
fell through the flooring on the rear gallery of the prem- 
ises she leased from the defendants and injured her leg and 
back. The trial court properly dismissed the action as the 
evidence showed that the hole was too small to have inflicted 
severe injuries or injuries capable of recognition in judicial 
proceedings. (Piper v. Spiro, La. Ct. of App.).. .{[ 400,404. 


Theatres.—The infant-plaintiff danced in a public exhibition 
on the stage of the motion picture theatre operated by the 
defendants and, as she was descending the stairs on her 
way to the dressing room, she lost her balance and fell to 
the bottom of the stairs and was injured. The verdict of 
no cause of action was not against the weight of the evi- 
dence. (Balser v. Gammel, N. Y. App. Div.). . .f 400,40 


Mental Incompetent.—The plaintiff, suffering from some 
mental disorder, was placed for treatment in the defend- 
ant’s hospital, and —_ the alleged negligence of the 
defendant she escaped from the hospital and sustained 
injuries. A new trial was granted because from the jury’s 


findings it could not be determined whether the verdict 
for the plaintiff was based upon negligence in permitting 
the escape, of which there was no evidence, or whether it 
was based in whole or in part upon a conclusion that due 
care was not exercised in returning her to the hospital, 
which under the evidence was a question of fact for the 
jury. (Dahlberg v. Jones, Wis. Supreme Ct.)...{ 400,414. 


Failure to Deliver Telegram.—The plaintiff's driver had wired 


the departure time of a load of produce. The defendant 
failed to deliver the wire. In an action to recover for loss 
of produce destroyed as a result of being frozen, the trial 
court properly sustained the demurrer of the defendant 
since the damages were too uncertain and remote. (Kaler 
Produce Co. v. Postal Telegraph-Cable Co., Ga. Ct. of App.) 


Railroad’s Liability —The plaintiff, while walking on the road- 


bed of the defendant’s right of way, was struck by an object 
projecting from the side of a car and was hurled under one 
of the cars in such a way that his left foot was crushed. 
The trial court properly directed a verdict for the defendant 
since the evidence offered by the plaintiff did not make a 
case under the doctrine of res ipsa loquitur. (Hernandez v. 
~~ & oo Orleans Railroad Co., Tex. Ct. of Civil App.) 


? 


Municipality’s Liability—In an action to recover for the 


wrongful death of the decedent as the result of a blow 
received while riding on top of a beer truck, when he was 
struck by a girder on a low bridge at a point where a rail- 
road company’s tracks crossed over the street, the munici- 
pality was liable for the creation of a nuisance or dangerous 
condition by another in its streets where it had actual 
knowledge of the existence of such condition. (Yackee, 
Admx. v. Village of Napoleon, Ohio Supreme Ct.) . . . | 400,409. 


* LIFE 


Misrepresentations.—Where the defense of misrepresentations 


in the application was pleaded to a suit on a life policy, it 
was held that the alleged misrepresentations could be such 
only if insured knew or had reason to know that he had or 
had been treated for heart disease. The questions sought 
insured’s knowledge and could not be construed as calling 
for information which an applicant could not be expected 
to furnish. (Birnbaum v. Equitable Life Assur. Society of the 
United States, N. Y. App. Div.) . . .] 500,388. 


Lapse.—Having defended on the ground that the policy in 


suit had lapsed, the insurer appealed from an adverse judg- 
ment, assigning error in the trial court’s refusal to sustain 
its demurrer to the evidence. Although other points were 
determined, the fact that the insurer had not cancelled the 
policy in its records until after the death of insured was, of 
itself, held to be sufficient to take the case to the jury. 
(Wilson v. Kansas City Life Ins. Co., Kansas City (Mo.) 
Ct. of App.). . . ] 500,375. 


Due Date of Premium.—There was an ambiguity in the by- 


laws and notice of assessment as to the due date of an 
assessment, and defendant sought an instruction in the na- 
ture of a demurrer to the evidence, contending that under 
the construction applied by the parties the assessment was 
not paid on the date it was due. However, it was held that 
defendant had not shown that, as a matter of law, timely 
payment of the premium was not made. (Schlotzhauer v. 
Central Mutual Ins. Ass'n, Kansas City (Mo.) Ct. of App.) 
. - | 500,376. 


Waiver of Premiums.—The insurer agreed to waive premiums 


upon receipt of proof that insured had become disabled and 
that such disability had continued ey for a 
period of four months. After the due date of a premium, 
but within the grace period allowed, the insured became 
disabled and died a month later. In allowing a recovery 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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it was held that insured’s disability for a period of one 
month followed by her death was, within the meaning of 
the policy, a total and permanent disability continuing un- 
interruptedly for a period of at least four months. (Com- 
monwealth Life Ins. Co. v. Francis, Ky. Ct. of App.)... 
{ 500,378. 


Total Disability—Insured need not be bedridden in order to 
claim disability benefits, but must be unable to engage in 
any gainful occupation, with reasonable regularity, without 
serious injury to his health. However, he is bound to act 
in good faith with the insurer and use all reasonable means 
to effect a cure, and to make an honest endeavor to find 
some occupation in which he can engage. (Travelers Ins. 


Co. v. Linker, U. S. Dist. Ct., S. D. Fla.) . . .{ 500,377. 


Failure to Prove Operation as Association—Where the de- 
fendant company failed to establish its claim that it was 
operating as a mutual assessment association, its conten- 
tions, both as to the limitation of its liability to one-fourth 
of the face amount of the policy and as to non-liability for 
attorney's fees and penalty, must fail. (Bankers Life and 
Loan Association v. Jayroe, Tex. Sup. Ct.)...{ 500,387. 


Construction of Insurance Policy.—Where the policy sued on 
contained a stipulation to the effect that no obligation was 
assumed by the company unless the insured was in sound 
health at the date of the policy, the stipulation was con- 
strued as a condition precedent to the policy’s becoming 
effective. (American National Ins. Co. v. Lawson, Tex. Sup. 
Ct.). . . 500,391. 


Licensing Requirements.—An issuer of interests in an invest- 
ment trust, proposed to procure group insurance on the 
lives of the investors to cover the unpaid balance of their 
contracts. The request of any investor for insurance, to- 
gether with answers as to his health, would be taken at 
the time he signed the contract and would be a part thereof. 
The contract contemplated “receiving or procuring appli- 
cations for insurance” by the issuer and its salesmen, and 
consequently they were required by the Code of Iowa to 
be licensed as insurance agents. (Independence Fund of 
North America, Inc. v. Miller, lowa Supreme Ct.) . . . J 500,383. 


Reinsurance Contract.—Defendant insurer transferred its con- 
tracts of insurance to another insurer, and represented to 
its policyholders that it had delivered a reserve of $300,000 
to the reinsurer. Several me later the reinsurer became 
insolvent. It was held that plaintiff’s bill, alleging that 
defendant had failed to deliver the 
and was guilty of fraud, stated a cause of action and that 
defendant's demurrer thereto was properly overruled. 
(North Carolina Mutual Life Ins. Co. v. Sanders, Miss. Su- 
preme Ct.), $500,389; (North Carolina Mutual Life Ins. Co. 
v. Green, Miss. Supreme Ct.) . . .J 500,390. 


Noneffectual Agreement of Soliciting Agent—Where a so- 
liciting agent made a verbal agreement with the wife of 
the deceased to extend the time of payment of a due premium, 
the agreement was beyond the agent’s authority and it did 
not bind the insurance company in any respect. (Jndian- 
apolis Life Ins. Co. v. Powell, Tex. Sup. Ct.) . . . J 500,386 


$300,000 as represented, 


Authority of Agent.—The insurance agent represented that 
the insurance applied for should be effective from the date 
of the application. However, since the application and the 
receipt given insured both provided that the insurance 
should be in force from the date of approval of the appli- 
cation at the company’s home office, it was held that the 
applicant had no right to rely on the agent’s representa- 
tions. (State Life Ins. Co. v. Thiel, Ind. App. Ct.) . . .{ 500,379. 


Death Certificate.—The official death certificate gave the “cause 
of death” as “accidental injuries received from fall from 
ladder,” but apart from the certificate, there was no evi- 
dence whatever of a fall from a ladder, or that insured was 
even on a ladder. However, pursuant to statute, the cer- 
tificate was prima facie evidence of the facts stated therein, 


and a judgment based on the trial court’s finding of acci- 
dental death, was affirmed. (Aitken v. John Hancock Mu- 
tual Life Ins. Co., N. J. Supreme Ct.) . . .] 500,382. 


Accidental Death.—There was medical testimony that insured’s 
death resulted from coronary occlusion, but that death 
would not have resulted from said coronary occlusion were 
it not for the accident. Under this state of the evidence, 
it was held that the trial court did not err in refusing to 
direct a verdict for the insurer. (Police & Firemen’s Ins. 
Ass'n v. Blunk, Ind. App. Ct.) . . .7 500,381. 


Lack of Jurisdiction.—The court had no jurisdiction to enter- 
tain a petition brought by a woman believing herself to be 
the beneficiary named in a policy of war risk insurance, 
unless such petitioner could avail Lesnelt of a disagreement 
between the Veteran’s Bureau and the original beneficiary 
claimant. (Dellaporta v. U. S., U. S. Dist. Ct., Dist. of Mass.) 
.. 1 500,384. 


Erroneous Instruction.—An instruction was erroneous which 
said that extended insurance applied if the policy had been 
in force for three years, without saying that it must have 
been in force by virtue of actual payment of premium in- 
stead of the giving of a note. (Rott v. Provident Life Ins. 
Co., N. D. Sup. Ct.). . .7 500,385. 


*% AUTOMOBILE 


Co-operation Clause in Policy Where the assured misrepre- 
sents the facts concerning a collision, it amounts to a 
breach of the co-operation clause of the policy and the 
insurer is relieved from liability for the accident. (Valladao 
v. Fireman’s Fund Indemnity Co., Calif. Supreme Ct.)... 
{ 700,984. 


Pedestrian’s Right of Way.—Plaintiff contended that he started 
to cross a street with the traffic lights in his favor and that 
he was struck by defendant’s truck, the lights having changed 
before he had reached the other side. A city ordinance 
accorded a pedestrian a preferential right of way under 
such circumstances. The question of plaintiff’s contribu- 
tory negligence was held to be an issue for the jury and 
judgment for the defendant was reversed. (Juergens v. Bell 
Distributing Co., Inc., Ohio Supreme Ct.). . . [ 700,989. 


Truck Hit by Trolley—Where it was established that plaintiff 
could have stopped his truck in time to have avoided the 
collision with defendant’s trolley, a nonsuit was proper. 
(Reng _ Lehigh Valley Transit Co., Pa. Supreme Ct.) 


Intersection Collision.—Plaintiff’s and defendant’s trucks col- 
lided at an intersection. Plaintiff claimed that defendant's 
truck did not stop but drove onto the highway in front of 
his truck. Defendant claimed that he saw plaintiff's truck 
approaching, but thought he could cross safely. The jury 
resolved all issues in favor of defendant and a judgment 
entered in defendant’s favor was affirmed. (Stelener v. 
Boehme, Wis. Supreme Ct.). . .§ 701,001. 


Failure to See Other Vehicle at Intersection.—Where plain- 
tiffs testified that they did not see defendant’s truck at inter- 
section before they proceeded to cross, the fact that four 
other cars were also entering the intersection at the same 
time negatived the charge that they were contributorily 
negligent. (Evert v. Scheurer, Minn. Supreme Ct.) . . . | 700,993. 


Right of Way.—A finding by a jury that both drivers whose 
cars collided at an intersection were guilty of negligence in 
failing to yield the right of way to the ouber is inconsistent 
and is grounds for reversal of 


judgment. (Rosenow v. 
Schmidt, Wis. Supreme Ct.)...7 760,998. 


Railroad Crossing Collision Where plaintiff saw a train and| 
had ample time and opportunity to stop his truck before} 
reaching the tracks, but failed to do so, the court is war 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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-ranted in finding him guilty of negligence as a matter of 
law and in directing a verdict for defendant. (Bartley v. 
Chicago & Eastern Illinois Ry. Co., Ind. App. Ct.) . . .] 700,992. 


Car Stalled on Railroad Tracks.—Plaintiff’s car stalled on de- 
fendant’s tracks and was hit by a train. Plaintiff had tried to 
get out of the car in time to avoid being injured, but the car 
was thrown against him, causing the injuries complained of. 
Judgment for plaintiff was affirmed on condition that part 
of the damages awarded below be remitted. (Missouri Pa- 
cific R. R. Co. v. Barham, Ark. Supreme Ct.) . . .f 700,987. 


Negligence in Crossing Tracks.— Evidence showing that plain- 
tiff’s decedent proceeded to cross defendant’s tracks when 
the signal lights were working, the watchman waving his 
flag, and the train whistle blowing, was sufficient to sup- 
port the direction of a verdict in favor of the defendant. 
(Bunting, Adm’x v. Baltimore & Ohio R. R. Co., U. S. Dist. 
Ct., E. D., Ill)... 701,005. 


Minor Struck by Car.—Where evidence fails to show how an 
accident happened, how long the child was in the street 
before being hit or where the defendant’s car was when 
the child ran into the street, there is no showing that the 
defendant failed to exercise due care in regard to the child’s 
safety. (Hulmes v. Keel, Pa. Supreme Ct.). . .f 700,994. 


Statutory Action.—An action given by statute to the next of 
kin of deceased persons to recover damages for their deaths 
caused by the wrongful act of a third person, gives such 
right of action only to the persons designated and if any 
such designated person dies before trial of said action, the 
action abates. (Shipley, Adm’r v. Daly, Ind. App. Ct.).. 
7 700,991. 


Guest’s Right to Recover.—In an action by a guest to recover 
for injuries sustained in an accident, the court held the evi- 
dence sufficient to support the finding that a principal- 
agency relationship existed between the owner and the 
driver of the car and the finding that the accident was due 
to the recklessness of the driver. (Jay v. Holman, Ind. App. 
Ct.). . .7 700,990. 


Host Losing Control of Car.—Plaintiff’s evidence tended to 
establish that after the car in which she was a guest had 
entered a bridge, defendant’s truck entered from the oppo- 
site side at an excessive speed and veered to the wrong 
side of the road. Plaintiff's host lost control of his car 
before he was struck by the truck, but the court held that 
plaintiff had established defendant’s negligence and a re- 
fusal to direct a verdict was proper. (Schwarz v. Fast, 
U.S.C. C.A., 8th C.).. .§ 701,002. 


Host’s Contributory Negligence.—Although a host’s contribu- 
tory negligence precludes his recovery for injuries sustained 
in a collision, his guest may recover where negligence on the 
part of the other party is shown. The question of the guest’s 
contributory negligence is for the jury. (Siegfried v. Lehigh 
Valley Transit Co., Pa. Supreme Ct.).. . 700,996. 


Set-off.—In an action by an insurer to collect premiums 
claimed to be due, defendant was allowed to set off an 
amount paid under a judgment in an action which the in- 
surer should have dclented. but which it refused to do, 


and an amount for dividends due by terms of the policy. 
(American Mutual Liability Ins. Co. v. Sloan, S. C. Supreme 
Ct.). . .§ 701,004. 


County Road Defective—A county is not liable for the death 
of two persons claimed to have been caused when the car 
in which they were riding went over the side of the road 
after being jolted when it went over some chuck holes in 
the road. the holes had been filled in and a subsequent 
rain had washed them out. The absence of a guard rail 
was not negligence since there was a wide shoulder on each 
side of the road. (Lindgren, Adm’r v. County of LaCrosse, 
Wis. Supreme Ct.). . .J 700,999, 


Fall from Automobile.—Plaintiff was injured when he fell 
from an automobile which struck a hole adjacent to defend- 
ant’s tracks. Defendant was held liable under section 178 
of the Railroad Law. (Pace v. Brooklyn & Queens Transit 
Corp., N. Y. App. Div.). . .] 700,988. 


Intervening Cause.—The fact that plaintiff was struck by an 
unknown driver of an automobile and thereby thrown 
against defendant’s exposed wires, does not excuse defend- 
ant from liability for the injuries received, the act of the 
unknown driver not being an intervening cause such as to 
break the causal chain. (Tobias v. Carolina Power & Light 
Co., S. C. Supreme Ct.). . .J 701,003. 


Evidence as to Negligence.—Where evidence as to negligence 
of driver of cab in failing to stop after it was hit, and before 
cab went over cliff, was contradicted and court committed 
error in excluding certain testimony favorable to defendant, 
judgment for plaintiff was reversed and a new trial granted. 
(Dix v. Gross, Ky. Ct. App.). . . 701,006. 


Gross Negligence.—Failure of a driver to slacken the speed of 
her car when she attempted to turn a corner after having 
partially crossed an intersection was held not to establish 
such gross negligence as is required under the statute to 
allow a guest to recover. (Munsell v. Gardner, Neb. Supreme 
Ct.) . . .] 700,986. 


Disputed Facts.—Where the facts as to the manner in which 
the collision occurred were in dispute and the physical facts 
suggest that plaintiff was mistaken as to certain facts al- 
leged by him, the court reversed a judgment entered for 
plaintiff on the grounds that there was no showing as to 
whose negligence caused the collision. (Jenks v. Hetzel, 
Wis. Supreme Ct.).. .f 701,000. 


Interrogation of Jurors.—Where jurors on their voir dire ex- 
amination were asked whether they knew a certain man 
who was present and who was referred to as the “adjuster” 
for defendant, the court held such a question prejudicial 
and grounds for the reversal of a judgment entered on a 
verdict returned for plaintiff. (Berry v. Park, Okla. Supreme 
Ct.).. . 700,985. 


Proseture— Judgment for plaintiff in an action to recover 


damages for injuries sustained when he was run over by 
defendant’s truck was entered on the verdict returned by 
the jury in his favor, defendant’s motion for a continuance 
having been properly refused and his motion for a new 
trial having been erroneously granted. (Rogers v. Goforth, 
W. Va. Supreme Ct. of App.).. .§ 700,997, 
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